State v. Howard Respondent\u27s Brief Dckt. 43589 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
4-19-2016
State v. Howard Respondent's Brief Dckt. 43589
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation




LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




JIM HOWARD III, 
 












          NO. 43589 
 
          Ada County Case No.  
          CR-2015-2773 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Howard failed to establish that the district court abused its discretion by 
denying his Rule 35 motion for a reduction of his concurrent unified sentences of five 
years, with one year fixed, imposed upon his guilty pleas to aggravated assault and 
battery on a law enforcement officer? 
 
 
Howard Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Howard pled guilty to aggravated assault and battery on a law enforcement 
officer and the district court imposed concurrent unified sentences of five years, with 
one year fixed.  (R., pp.51-54.)  Howard filed a timely Rule 35 motion for reduction of 
2 
 
sentence, which the district court denied.  (R., pp.61-62, 72-74.)  Howard filed a notice 
of appeal timely only from the district court’s order denying his Rule 35 motion.  (R., 
pp.75-77.)   
“Mindful of the fact that no new or additional information was provided with his 
Rule 35 motion” and that he “joined the recommendation for the sentence the district 
court ultimately imposed,” Howard nevertheless asserts that the district court abused its 
discretion by denying his Rule 35 motion for reduction of his sentences in light of his 
purported remorse and acceptance of responsibility and because, he claims, “it appears 
[he] gave an honest account of his memory of the event.”  (Appellant’s brief, pp.4-6.)  
There are two reasons why Howard’s argument fails.  First, Howard requested the 
sentences he received and is therefore precluded by the invited error doctrine from 
challenging the sentences on appeal.  Second, even if this Court reviews the merits of 
Howard’s claims, he has failed to establish an abuse of discretion in the denial of his 
Rule 35 request for leniency.   
A party is estopped, under the doctrine of invited error, from complaining that a 
ruling or action of the trial court that the party invited, consented to or acquiesced in was 
error.  State v. Carlson, 134 Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000).  The 
purpose of the invited error doctrine is to prevent a party who “caused or played an 
important role in prompting a trial court” to take a particular action from “later 
challenging that decision on appeal.”  State v. Blake, 133 Idaho 237, 240, 985 P.2d 117, 
120 (1999).  This doctrine applies to sentencing decisions as well as to rulings during 
trial.  State v. Leyva, 117 Idaho 462, 465, 788 P.2d 864, 867 (Ct. App. 1990).   
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On appeal, Howard acknowledges that he received the sentences he requested 
at the sentencing hearing.  (Appellant’s brief, pp.3-4; Tr., p.30, L.19 – p.31, L.5; p.37, 
Ls.14-21; p.39, Ls.9-16.)  Because Howard received the very sentences he requested 
at the sentencing hearing, he cannot claim on appeal that they are excessive or that the 
district court abused its discretion by declining to reduce his sentences.  Therefore, 
Howard’s claim of an abuse of sentencing discretion is barred by the doctrine of invited 
error.   
Even if this Court considers the merits of Howard’s claim, he has still failed to 
establish an abuse of discretion.  In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 
838, 840 (2007), the Idaho Supreme Court observed that a Rule 35 motion “does not 
function as an appeal of a sentence.”  The Court noted that where a sentence is within 
statutory limits, a Rule 35 motion is merely a request for leniency, which is reviewed for 
an abuse of discretion.  Id.  Thus, “[w]hen presenting a Rule 35 motion, the defendant 
must show that the sentence is excessive in light of new or additional information 
subsequently provided to the district court in support of the Rule 35 motion.”  Id.  Absent 
the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion 
cannot be used as a vehicle to review the underlying sentence.”  Id.  Accord State v. 
Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).   
Howard did not appeal the judgment of conviction in this case.  On appeal, he 
acknowledges that he failed to provide any new or additional information in support of 
his Rule 35 motion.  (Appellant’s brief, p.4.)  Because Howard presented no new 
evidence in support of his Rule 35 motion, he failed to demonstrate in the motion that 
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his sentences were excessive.  Having failed to make such a showing, he has failed to 
establish any basis for reversal of the district court’s order denying his Rule 35 motion.   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
denying Howard’s Rule 35 motion for reduction of sentence. 
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